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CHAPTER- 1

INTRODUCTION

One of the most fundamental tenets of a democratic society is the guarantee of a
free and open exchange of ideas. It is only possible to refer to the government of a state as
being democratic in the true sense of the word if that state’s government allows its citizens
freedom of speech and press. It is impossible to have a democratic system in states that
repress their critics. It is impossible to have political responsiveness without the freedom
of expression. Participation of the populace is essential to the functioning of a democratic
system. People need to be able to communicate with one another and share their thoughts
on issues pertaining to public policy and the government for this involvement to be
successful. Dissenters have played the most significant and often surprising role in the
political, economic, and social change of our society. This is despite the fact that all policy
making and decisions of national interest are made by a select few privileged individuals.
The legitimacy of democratic societies—societies in which individuals are free to speak
their minds, express their opinions uninhibitedly, and have these rights legally
guaranteed—depends on whether or not dissent is allowed to exist and thrive. This freedom
exists for the aim of enabling an individual to realize their potential for self-fulfillment,
assisting in the uncovering of the truth, enhancing a person’s capacity for decision-making,
and facilitating a balance between social consistency and change. Because it gives one’s
life purpose, the freedom to speak one’s mind and express oneself is the most fundamental
and fundamental of all human rights, the initial condition of liberty, the mother of all
liberties. This kind of liberty is often referred to as an essential component of free societies.
It is an unalienable and holy right that is essential for the protection of each individual

citizen’s independence, liberty, and dignity. Those three things are inextricably linked.

The right to free speech frequently raises challenging concerns, such as the extent
to which the state can restrict an individual’s behavior. Because the autonomy of the
individual is the bedrock upon which this freedom is built, any constraint imposed on it is

open to close examination. However, in order to ensure that this right is exercised
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responsibly and that it is accessible to all citizens in an equitable manner, reasonable

constraints can always be imposed on this right.

The right to free speech and expression is guaranteed to all citizens under the
Constitution of India, specifically in Article 19(1)(a). This freedom, however, is not
absolute; rather, it is subject to certain restrictions, such as those relating to the interests of
the sovereignty and integrity of India, the security of the state, friendly relations with other
states, public order, decency, or morality, or issues concerning contempt of court,

defamation, or incitement to commit a crime.

Section 124A of the Indian Penal Code, 1860 makes it illegal to incite violence or
hatred against the government. This portion of the constitution’s applicability in the context
of an independent and democratic nation is a topic of ongoing discussion. Those who are
opposed to it view this provision as an archaic holdover from the time of colonial rule that
has no place in a democratic society. Concerns have been raised over the possibility that
this provision will be abused by the government in order to quash dissent. On the other
hand, those who advocated for it argued that amidst growing concerns of national security,
this section provides a reasonable restriction on utterances that are inimical to the security
and integrity of the nation. Those who advocated for it argue that this section provides a
reasonable restriction on utterances that are inimical to the security and integrity of the

nation.

Both in its intention and in its application, the Sedition Law has to be one of the
statutes in the IPC that has the most problems. It is a draconian weapon of choice that offers
power and privilege to any elected administration, without paying any attention to the fact
that in an independent democratic India, it is a government elected for only a term of five
years. In a society as multi-faceted, pluralist, and secular as India, with its rich Constitution,
the sedition legislation ought, in my opinion, to have been one of the first to be discarded.
This is because India became independent from British rule, and subsequently it became a
full-fledged Republic. It appears, however, despite the voices against it, of some of India’s
most revered leaders, to have survived, in fact despite having been an integral part of the
overall draconian design of imperial legislation. This is despite the fact that it was an

integral part of the overall draconian design of imperial legislation. This dissertation will
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investigate the case histories of the judicial applications of this piece of legislation, and its
authors hope to make a case for its immediate removal from the IPC. This is because there
are multiple ways in which this piece of legislation can be used as a weapon of choice by
any elected government, post-independence, for the exercise and perpetuation of its own
power, particularly when it appears to be losing its grip on articulated public opinion. By
acting in this manner, the government is making an assault on the fundamental ideals that
form the basis of our Constitution. It would appear that those in political power are in no

rush to rectify this inconsistency.

The recent increase in the number of sedition cases has raised concerns about the
validity of such law as a reasonable ground for restricting the valuable right of freedom of
speech and expression. This in turn is also considered by the Supreme Court in S.G.
Vombatkere v. Union of India.lIn this case Supreme Court is going to decide the

constitutional validity of section 124-A of the IPC dealing with the offence of sedition.
1.1 REVIEW OF LITERATURE

Ratanlal & Dhirajlal in his book “The Indian Penal Code”, has stated that sedition in
itself is a comprehensive term, and it embraces all those practices, whether by word, deed
or writing which are calculated to disturb the tranquility of the State and lead ignorant
persons to endeavor to subvert the Government and laws of the country.? The object of
sedition generally are to induce discontent and insurrection and stir up opposition to the
Government and bring the administration of justice into contempt and the very tendency

of sedition is to incite the people to insurrection and rebellion.?

The Supreme Court has described sedition as disloyalty in action and all those
practices which have for their object to excite discontent or dissatisfaction, to create public
disturbance, or to lead to civil war; to bring into hatred or contempt the Sovereign or the
Government, the laws or Constitutions of the realm and generally all endeavours to

promote public disorder.*

12022 SCC OnLine SC 609.

2 Ratanlal & Dhirajlal, The Indian Penal Code 223-4 (Lexis Nexis, Gurgaon, 36" edn., 2019).
3 1bid.

4 Nazir Khan v. State of Delhi, AIR 2003 SC 4427.
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In his book, Dr. Hari Singh Gaur discusses the repercussions of violating a
person’s right to freedom of expression in relation to the extent and ambit of the sedition
offence. The crime of sedition is the result of two contending forces, namely freedom and
security, being brought into a state of equilibrium with one another. The first symbolises
the interest of the individual in being allowed the utmost right of self-assertion free from
interference from the government and other parties, and the second represents the interest
of the politically structured society in maintaining its own existence. .°> According to the
author’s point of view, it is essential to achieve a healthy equilibrium between the
competing demands of protecting individuals’ rights to free speech while also ensuring the

safety of the nation. ®

Justice R.F. Nariman has discussed the content of the expression “freedom of
speech and expression” in Shreya Singhal case.” There are three concepts which are
fundamental in understanding the reach of this most basic of human rights. The first is
discussion, the second is advocacy, and the third is incitement. Mere discussion or even
advocacy of a particular cause howsoever unpopular is at the heart of Article 19(1)(a). It is
only when such discussion or advocacy reaches the level of incitement that Article 19(2)
Kicks in. It is at this stage that a law may be made curtailing the speech or expression that
leads inexorably to or tends to cause public disorder or tends to cause or tends to affect the
sovereignty & integrity of India, the security of the State, friendly relations with foreign

States, etc.?

Michael Head, in his book titled “Crimes against the State: From Treason to
Terrorism™®, described sedition as the true essence of the fundamental role of the criminal
law, which is the maintenance of the prevailing political order. As sedition is an inherently
political offence, it specifically targets advocacy that is regarded as threatening to the
government or socio-economic order. Terrorism is another example of a crime committed

against the state. In his work, he discusses crimes such as espionage, sedition, treason, and

5 Dr. Hari Singh Gaur, Penal Law of India, (Law publishers (India) Pvt. Ltd, Allahabad, 11" edn., 2011).

® 1bid.

7 Shreya Singhal v. Union of India, (2015) 5 SCC 1.

8 1bid.

® Michael Head, Crimes Against the State: From Treason to Terrorism 53 (Ashgate Publishing Company,
2011).
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mutiny in numerous countries with legal systems that are analogous to those developed

from English, most notably the United Kingdom, the United States of America.°

Justice Deepak Gupta in his article discussed that the Constituent Assembly also
considered the law of sedition while debating on the right of freedom of speech.!! He
emphasized that sedition was included as an exception to the right to free speech in the first
draft of the Constitution. But K.M. Munshi insisted that sedition should not be kept as an
exception to free speech.’> He was of the view that only incitement to violence or
insurrection should be barred. Therefore, sedition was not included as an exception to free
speech but security of State, public order or incitement to an offence find mention in clause
(2) of article 19.2 But it has been held in Devi Saren v. State'* that section 124-A of IPC

impose reasonable restrictions in the interest of public order and is saved by Article 19(2).

Taking into account the reports of Law Commissions, 39" and 42" report of the
Law Commission of India aimed at retaining the provision. 39" Law Commission Report
aimed at retaining the punishment of life imprisonment for the offence of sedition, whereas
the 42" Law Commission Report aimed at extending the scope of government to include

executive and judiciary too.

However, a positive transformation can be witnessed. The Law Commission of
India, in its 267" report, and the recent consultation paper published on sedition in the year
2018, sought to restrict the wide scope of the term section 124-A, by including only those
cases within the meaning of sedition, where there is incitement of violence, with a specific
intent to subvert the government in power. Fact remains that the Law Commission of India

has never suggested the repeal of sedition laws.

In her book titled “Law of Sedition,”*® Shivani Lohiya traces the historical origin
of the law of sedition. Most notably, she comprehends the changing interpretation of the

offence of sedition with notable trials from the past. Additionally, she presents an insightful

10 1hid.

11 Justice Deepak Gupta, “Law of sedition in India and freedom of expression” 4 SCCJ 21 (2020).
12 1hid.

13 1bid.

14 AIR 1954 Pat 254.

15 Shivani Lohiya, Law of Sedition 38 (Universal Law Publishing, New Delhi, 2014).
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analysis of the law of sedition in its current form. She also made the comparison between
the law of sedition and the freedom of speech and expression, and she is of the opinion that
those in power are employing the law of sedition as a tool to crush dissent through the

employment of the law of sedition.®

The book titled “Sedition in Liberal Democracies™’, written by Anushka Singh,
is a significant contribution to the understanding of the comparative examination of the
crime of sedition. The book is organized in a general sense into three parts: the first part is
a conceptual exploration of the political crime of sedition, the second part deals with a
comparative history of sedition, tracing developments in four jurisdictions (the United
Kingdom, the United States, Australia, and India), and the third part concludes with a
discussion of the implications of sedition for contemporary political discourse. Colonial
history, as well as postcolonial jurisprudence and constitutional conflicts, are fully covered
in the portion that is devoted to India. The third section of the book, which is also the most
interesting, discusses the effects of sedition law. Sedition laws have been utilised by
different branches of the state to suppress political opposition and to send a strong message

to those who dared oppose the existing quo.®
1.2 STATEMENT OF PROBLEM

It can be inferred from the above discussion that the law of sedition has been constantly
misused by the government in power at the Centre and the States. Due to this misuse,
questions have frequently been raised as to how an individual, having the freedom of
speech and expression as a Fundamental Right, can be convicted for the offence of sedition.
Another issue with definition of law of sedition in India is that the element of mens rea or
the mental element is missing, which leads to wrong interpretation of this law. Such wider
interpretation violates one’s freedom of speech and expression when he voices his opinion
as a true spirited citizen in a democratic country, while criticizing government’s actions

without having an intention of creating a public disorder. Therefore, in present times in

18 1hid.
17 Anushka Singh, Sedition in Liberal Democracies 137 (Oxford University Press, New Delhi, 2018).
18 1hid.
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India time has come to revisit the need of law sedition and its impact on the Fundamental

Right of speech and expression of citizens.
1.3 RESEARCH HYPOTHESIS

1. Whether the law of sedition is violative of freedom of speech and expression?
2. Whether there is need to reform the law of sedition to make it in tune with freedom

of speech and expression or repeal it altogether from the IPC?
1.4 AIMS AND OBJECTIVES

The Following are the objectives of the research:

1. To analyze the effect of Law of Sedition on Freedom of Speech and Expression in
India.

2. To find out the extent to which the Law of Sedition is justified as a restriction on
Freedom of Speech and Expression.

3. To analyze the judicial interpretations made on the law of sedition.

4. To find out lacunas in our Law of Sedition contained in the Indian Penal Code,
1860 with regard to the topic when compared with the law of other countries.

5. To analyze the effect of it being retained in statute books or to amend it to prevent

frivolous and motivated prosecution or to repeal it.
1.5 RESEARCH QUESTIONS

1. Whether the definition of Sedition under Section 124-A of the IPC falls within
reasonable restrictions under article 19(2)?

2. To what extent expressing disapproval of government measures is permissible?

3. Whether the law of sedition is increasingly being used as a political tool to stem
legitimate dissent against the government?

4. Whether there is need to insert mens rea as an essential element of the offence of
sedition?

5. Whether there is a need to reformulate the law of sedition or to repeal it vis-a-vis

the exercise of the fundamental freedom of speech and expression?
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1.6 RESEARCH METHODOLOGY

This dissertation will be based on Doctrinal Research. The researcher will use primary and
secondary resources such as books, articles, case laws and various government and non-
Government reports in order to draw conclusion. This study will be analytical research for
analyzing the interplay between law of sedition and freedom of speech and expression in
the light of judicial pronouncements to examine the appropriateness of the law of sedition

in the democratic country like India.
1.7 SCOPE OF STUDY

The scope of the study will be based on to find out the viability of law of sedition in 21%
century. The study will help to find out the lacuna in the definition of law of sedition and
also the problems faced by law enforcement agencies in applying this law without violating
freedom of speech and expression. The study will analyze Indian law of sedition and also
the law of sedition prevalent in different countries. The study will also analyze the judicial
interpretation of this law in India as well as in other countries. The study will help to solve
the problem face by judiciary in protecting the fundamental right of free speech and
expression of citizens while dealing with statements, acts which amount to sedition. The
study will give recommendations and suggestions to prevent the abuse of law of sedition,
and how to reformulate this law to lay down a uniform and a clear procedure to deal with
cases amounting to sedition so that it does not encroach upon Fundamental Right of free

speech and expression.
1.8 SCHEME OF CHAPTERS

Introduction

Historical Background of freedom of speech and expression and law of sedition
Sedition vis-a-vis freedom of speech and expression in UK and USA
Constitutional status of law of sedition and freedom of speech and expression

Sedition vis-a-vis freedom of speech and expression: Judicial Interpretation

L A

Conclusions and Suggestions

k%%
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CHAPTER- 2

HISTORICAL BACKGROUND OF FREEDOM OF SPEECH

AND EXPRESSION AND LAW OF SEDITION

The British attempted to suppress Indians during the colonial era by passing laws like the
Seditious Meetings Act of 1907, the Vernacular Press Act of 1870, and the provision of
sedition in the Indian Penal Code. The need to overcome these limitations ultimately led to
the establishment of the right to free expression as a fundamental right.'® On December 1,
1948, December 2, 1948, and October 17, 1949, members of Indian Constituent Assembly
discussed over the merits of this provision. For example, clause (1) Article 13 of the draft

Constitution states that:
“Subject to the other provisions of this Article, all citizens shall have the right —
(a) To freedom of speech and expression

Proviso: Nothing in sub-clause (a) of clause (1) of this article shall affect the
operation of any existing law, or prevent the state from making any law, relating to
libel, slander, defamation, sedition or any other matter which offends against
decency or morality or undermines the security of, or tends to overthrow the

state. 720

There were relatively few members in the Constituent Assembly who were opposed
to the proviso that was attached to the right, despite the fact that almost all of the members
of the assembly were satisfied with its inclusion.?! They contented that citizens would only

be able to express themselves openly if there were no restrictions to their expression and

19 Rai Bahadur G.K. Roy, Law relating to Press and Sedition 133 (Universal Law Publishing Co. Pvt. Ltd.,
New Delhi, 2" edn., 2013).

20 Available at:
https://www.constitutionofindia.net/historical_constitutions/draft_constitution_of_india__1948 21st%20
February%201948 (last accessed on August 12, 2022)

21 Aqa Raza, “Freedom of Speech and Expression as a Fundamental Right in India and the test of
Constitutional Regulations: The Constitutional Perspective”, available at:
https://www.researchgate.net/publication/306899769_'Freedom_of Speech_and_Expression'_as_a_Fund
amental_Right_in_India_and_the_Test_of Constitutional_Regulations_The_Constitutional_Perspective
(last accessed on August 10, 2022).
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that enforcing censorship was an unjustifiable British practice that a free India should not

replicate.??

The right to freely express oneself can be traced all the way back to ancient Greece.
-The expression “free speech” was first used around the later decades of the fifth century
BC. This expression was derived from the Greek word “Parrhesia”, which can be
translated as either “free speech” or “to speak candidly”.?® The issue of free speech has
long been a source of tension between religious and political groups in Europe. It continued
right up until the Protestant Reformation in the sixteenth century, which was the beginning
of the new religious tradition known as Protestantism.?* Although King James | issued a
speech restraint, it was ultimately responsible for the Declaration of Freedoms issued by
Parliament in 1621. The freedom of speech had become widely recognized as a natural
right by the end of seventeenth century. After the French Revolution, in 1789, when the
Declaration of the Rights of Man was drafted, freedom of speech was recognized as a

significant and important human right.%

Numerous international and regional instruments have acknowledged the significance

of the right to freedom of speech and expression, including the following:

e Atrticle 19 of the Universal Declaration of Human Rights guarantees individuals the
right to freely express their thoughts and ideas. It states that everyone should have
the right to hold opinions without interference and that everyone should have access

to the information or the ability to disseminate it through any medium.

22 |bid.

2 Origin of Free Speech, available at: https://www.history.com/topics/united-states- constitution/freedom-
of-speech (last accessed on August 10, 2022).

24 Protestantism is a religious movement that began in the 16™ century as a reaction to what its adherents
saw as flaws in the Roman Catholic Church. They stress the priesthood of all Christians, justification by
faith alone rather than good works, and the Bible's authority in faith and morals.

% The Freedom of Speech, available at:
http://law.jrank.org/pages/22450/Freedom-Speech- Origins-Free-Speech-Concerns.html (last accessed on
August 11, 2022).

% Article 19 of Universal Declaration of Human Rights: Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media and regardless of frontiers, available at:
https://mww.humanrights.com/course/lesson/articles-19-25/read- article-19.html (last accessed on August
10, 2022).
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e Freedom of expression and the right to freely disseminate information are protected
under Article 10 of the European Convention on Human Rights, which states that
public authorities should not put any restrictions on these rights. On the other hand,
the article does not preclude the necessity of holding a licence in order to operate
in the broadcasting, television, or cinema industries. The freedom that is guaranteed
by this article is not absolute; rather, it is subject to the restrictions that are imposed
for the purpose of protecting national security, public safety, territorial integrity,
health, morality, or defamation, or for maintaining the impartiality of the
judiciary.?’

e Atrticle 19 of the International Covenant on Civil and Political Rights ensures that
individuals have the right to express their opinions without any sort of interference.
It states that everyone has the right to information and further that everyone has the
right to distribute it. This freedom, however, is not absolute and is subject to laws
that restrict it in the interest of maintaining public order, health or morality, and

defamation.?®

2.1 CONCEPT OF FREEDOM OF SPEECH AND EXPRESSION

27 Article 10 of European Convention on Human Rights: (1) Everyone has the right to freedom of
expression. This right shall include freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of frontiers.

This Article shall not prevent states from requiring the licensing of broadcasting, television or cinema
enterprises.

(2) The exercise of these freedoms since it carries with it duties and responsibilities may be subject to
such formalities, conditions restrictions or penalties as are prescribed by law as are necessary in a
democratic society, in the interest of national security, territorial integrity or public safety, the prevention
of disorder or crime, for the protection of health or morals, for the protection of the reputation of rights of
others, for preventing the disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary; available at:
https://www.echr.coe.int/Documents/Convention ENG.pdf (last accessed on August 12, 2022 ).

28 Article 19 of International Convention on Civil and Political Rights: (1) Everyone shall have the right to
hold opinion without interference
(2) Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or
in print, in the form of art, or through any other media of his choice.

(3) The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall as are provided by law
and are necessary.

(a) For respect of the rights or reputations of others.

(b) For the protection of national security or of public order (order public) or of public health or morals;
available at: https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (last accessed on August 12,
2022).
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In a democratic society, the right to freely speech and express oneself is widely
regarded as one of the most important and valuable rights. This right ensures that citizens
are able to take an active role in the political processes that take place within a nation.

According to Sir Ivor Jennings’s own words:

“without free elections, the people cannot make choice of policies without freedom
of speech the appeal to reason which is the basis of democracy cannot be made
without freedom of association electors and elected representatives cannot be

bound themselves into parties for the formulation of common ends ”.2°

The ability of the citizens of a nation to express their perspectives regarding the
various policies or actions of a state gives that state the opportunity to rectify any
shortcomings that were brought to light by those citizens.*® The right to freely express
oneself is not only a fundamental right, but also a moral right because it incorporates a
sense of responsibility into its exercise. If a person is bestowed with an idea and has the
desire to communicate it, then it is their moral obligation to do so for the sake of their own
conscience as well as the common good. The citizen’s conscience is a source of the state’s
continued vitality, and as such, the moral right to free expression is given legal status.
However, this moral right to freely express oneself is defeated if a person is dishonest, and
if the speech in question is unwarranted and without foundation. The moral right does not
include the right to make deliberate or irresponsible mistakes.3! When people are free to
say what they want without fear of retribution or punishment, ideas, opinions, and facts
can spread without hindrance. This freedom includes the right to share one’s own ideas as
well as those of others. This sharing can take place in any way, including the publication,
circulation, and distribution of material that contains ideas and opinions.®? The freedom of
speech and expression is a comprehensive right that gives rise to a number of other rights,
including the right to remain silent, freedom of discussion, the right to be informed, the

freedom to demonstrate, and the right to criticize the government.® It has been remarked

29 Om Prakash Agarwal, Fundamental Rights and Constitutional